STATE OF MINNESOTA
IN SUPREME COURT
C1-84-2137

ORDER FOR HEARING TO CONSIDER PROPOSED
AMENDMENT TO THE RULES OF CRIMINAL PROCEDURE

IT IS HEREBY ORDERED that a hearing be had before this Court in Courtroom

300 of the Minnesota Supreme Court, Minnesota Judicial Center, on September 10,
1992 at 2:00 p.m., to consider the recommendation of the Supreme Court Advisory
Committee on Rules of Criminal Procedure to amend Rule 4.03 of the Minnesota Rules
of Criminal Procedure. A copy of the proposed amendment is annexed to this order.

IT IS FURTHER ORDERED that:

All persons, including members of the Bench and Bar, desiring to present written
statements concerning the subject matter of this hearing, but who do not wish to
make an oral presentation at the hearing, shall file 12 copies of such statement
with Frederick Grittner, Clerk of the Appellate Courts, 245 Judicial Center, 25
Constitution Avenue, St. Paul, Minnesota 55155, on or before September 4, 1992
and

All persons desiring to make an oral presentation at the hearing shall file 12
copies of the material to be so presented with the aforesaid Clerk together with
12 copies of a request to make an oral presentation. Such statements and
requests shall be filed on or before September 4, 1992,

Dated: June 23, 1992

BY THE COURT:

Ly L o1

- GFRICE O AM. Keith
AETELLATE C0iiaTe Chief Justice
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A-1700 HENNEPIN COUNTY GOVERNMENT CENTER
300 SOUTH SIXTH STREET
MINNEAPOLIS MINNESOTA 55487-0170

(612) 673-2010 minneapolis

CIVIL FAX (612) 673-3362 : lakes
CRIMINAL FAX (612) 673-2189 city of
ROBERT J. ALFTON pme
CITY ATTORNEY A
FLOYD B. OLSON September 2, 1992 SEH o 5o
DEPUTY, CIVIL DIVISION ” o
MITCHELL L. ROTHMAN ) ) ,
DEPUTY, CRIMINAL DIVISION Frederick Grittner :
FRANK J. CHIOD!, JR. Clerk gf Fhi Appillate Courts
MANAGER, ADMINISTRATION 245 Judiclal Center
25 Constitution Avenue
CIVIL DIVISION
JEROME F. FITZGERALD St. Paul, MN 55155
LARRY F. COOPERMAN
ALLEN B. HYATT 3 .
KENNETH R, FRANTZ Dear Mr. Grittner:
J. DAVID ABRAMSON
STEVEN A CKSON The Minneapolis City Attorney’s Office wishes
WILLIAM C. DUNNING to make an oral presentation at the hearing on
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Comments on Proposed Rule of Criminal Procedure 4.03

The comments below are presented on behalf of the Minneapolis

Police Department and the Minneapolis City Attorney’s Office.
%* * ) *

Subdivision 2 of proposed Rule 4.03 requires that the police
officer who presents the facts establishing probable cause do so
under oath. When the officer’s presentation is in writing, the
proposed Rule provides that the oath may be édministered by the
glerk or deputy clerk of court or by a notary public.

The oath ;equirément would make é relatively straightforward
process unnecessarily complex and expensive. Indeed, if the
proposed Rule is adopted, the probable cause‘determination will
resemble closely the application for a formal complaint under Rule
of Criminal Procedure 2. Nothing in the language or logic of the
U.S. Supreme Court’s opinion in gggn;z_gﬁ_Blzg;gigg_zL_Mngggn;;n
mandates such an approach.

To ensure that the police take their responsibilities‘under'
the proposed rule seriously, it should be sufficient for the
officer to affirm that the submitted facts are true and correct to
the best of the officer’s belief. This is the current practice in
Hennepin County. If the officer making a written submissibn were
required to take an oath, a) the officer would have to appear
before the judge or ﬂudicial officer making the probable cause
determination, b) the clerk or deputy clerk of court would have to

be available at night or on weekends to administer the oath, or c)




police departments would be required to have a notary public on

duty during those periods.

None of these alternatives represent a wise use of scarce

public and law enforcement resources. None are required by
McLaughlin. And none are necessary, given the requirements of Rule

2 and the mandate in Rule 4.02, subd. 5, that a person arrested
without a warrant appear before a judge or judicial officer within
36 hours of arrest.

The Minneapolis Police Department has estimated that it would
cost $2500-3000 annually to have notaries available. While this is
not a very substantial amount in relation to the Départment's total
budget, smaller police departments will find the proposed oath
requirement much more burdensome. It is noﬁ unusual in smaller
departments for just one officer to be on duty at a given time.
This officer may also be responsible for writing and typing his or
her own reports. It will be significantly more éxpensive, boﬁh
ébsolutely and in relative terms, for these émaller police
departments to satisfy the oath requirement now contained in
proposed Rule 4.02. It goes without saying, of course, that for
both large and small departments it would be prohibitively
expensive -- or simply impossible from a personnel point of view —-
to relieve officers temporarily of street patrol or investiéative
duties so that they could take the cath before a judge or judicial
officer, or the'élerk or deputy clerk of court.

'The judges' Executive Committee in the Fourth Judicial
District has recommended to the Court’s Advisory Committee on the

Rules of Criminal Procedure that subdivision 2 of the proposed Rule




require only thaﬁ the officer seeking the probable cause
determination affirm that the submitted facts are true and correct
‘to the best of the officer’s belief. The bench’s position reflects
the impact the proposed Rule will have on smaller police
departments, as well as its ekperience over the past yéar with the
procedure for -making probable cause determinations that it
established shorﬁly after McLaughlin was decided in May 1991.
This procedure allows the probable cause determination to be made
expeditiously on the basis of the reports prepared by the arresting
or investigating officer; a separate, sworn document need not be
‘employed.

In conclusion, the Minneapolis_ Police Department and' the
Minneapolis City Attornef{s Office respectfully request that
proposed Rule of Criminal Procedure 4.03, subd. 2, not reqﬁire that
the facts establishing probable cause be submitted upon oath and
that proposed Rule 4.03, subd. 2, instead require that_the offi¢er
seeking a probable cause determination affirm that the submitted
facts are true and correct to the best of the officer’s belief.

. Thank you very much for your consideration.




Office of
ANOKA COUNTY ATTORNEY

ROBERT M.A. JOHNSON

Courthouse, 325 East Main Street, Anoka, MN 55303
612-421-4760  Fax 612-422-7524

September 4, 1992

Frederick Grittner ‘
Clerk of Appellate Courts YIF o g g 92
245 Judicial Center

25 Constitution Avenue o '
St. Paul, MN 55155

RE: Request to Make Oral Presentation on
Proposed Amendments to the Minnesota
Rules of Criminal Procedure,
Supreme Court File No. C1-84-2137

As discussed with your office, I am enclosing 12 copies of Robert M. A. Johnson’s
request to make an oral presentation in the above matter. Only the original
request was filed with 12 copies of the argument.

Sincerely,

L L

Donna Adams
Office Manager

Enc.

Affirmative Action / Equal Opportunity Employer




Office of
ANOKA COUNTY ATTORNEY

ROBERT M.A. JOHNSON

Courthouse, 325 East Main Street, Anoka, MN 55303
612-421-4760  Fax 612-422-7524

September 3, 1992

Frederick Grittner

Clerk of Appellate Courts
245 Judicial Center

25 Constitution Avenue
St. Paul, MN 55155

RE: Request to Make Oral Presentation on
Proposed Amendments to the Minnesota
Rules of Criminal Procedure

Honorable Justices of the Minnesota Supreme Court:

Pursuant to the Order for Hearing, #C1-84-2137, June 23, 1992, I respectfully request to make an
oral presentation on the proposed creation of the new Minnesota Rule of Criminal Procedure 4.03.

I wish to appear on behalf of the Minnesota County Attorneys Association, as well as on behalf of
the Anoka County Attorney’s Office.

Robert M. A} Johnson
Anoka County Attorney
Attorney License No. 51834

RMAI:da
Enc.

Affirmative Action / Equal Opportunity Employer




OFFICE of

APPEL| ATE COURTS
STATE OF MINNESOTA SEP
IN SUPREME COURT 3 1992
C1-84-2137

FILED

Response by Minnesota County Attorneys Association to the Propos
Amendments to the Minnesota Rules of Criminal Procedure
The Minnesota County Attorneys Association (MCAA) respectfully requests that Rule 4.03, Subd.

3 be amended as follows:

Subd. 3. Prosecuting Attorney. No request for determination of probable cause may
proceed without the approval, in writing or orally on the record, of the prosecuting
attorney authorized to prosecute the matter involved, or by affirmation of the
applicant, affirmed on form 44, that the applicant has contacted the prosecuting

attorney and the prosecuting attorney has approved the request, or unless the judge
or judicial officer reviewing probable cause certifies in writing that the prosecuting

attorney is unavailable and the determination of probable cause should not be

delayed.

The MCAA concurs in the premise underlying Subd. 3 that the prosecution should, if possible, be
involved in the judgment as to whether a person should be detained. In fact, Rule 4.02, Subd. 3, of
the Rules of Criminal Procedure, provides for the participation of the prosecutor in the decision as
to whether a person should be released. Such involvement can only work to the benefit of the

criminal justice system.

We are asking, by way of the proposed amendment, that the rules provide flexibility for the
participation of the prosecutor. The current language can be read to require that the prosecutor
must sign the application or be present at the time the judge considers the application in order to
participate in the process. Some judges may read "orally on the record" to permit telephone approval

during their consideration of the application.

In most jurisdictions, it is not possible for the prosecutor to be physically present on weekends or
holidays to execute the application or be in telephone contact with the judge when the application

is being considered. During weekends or holidays, the common practice is for the police to call the




prosecutor, review the facts, and make a joint determination whether to apply for a detention order.
In Anoka County, the applicant, as is suggested here, makes a statement under oath in the
application regarding the approval of the prosecutor. Under this procedure, the prosecutor may
participate in the judgment whether to detain without driving up to 60 miles or trying to discuss the
matter over the telephone with a judge. In addition, there are problems inherent in requiring the
judge to speak directly with the prosecutor:

1. There may be several prosecutors trying to communicate by phone with a judge
making judgments on applications in a short time period.

2. The prosecutor may not be available at the time the judge reviews the application, but

may have been available at other times.

Very little substance, if any, is lost if a county attorney is permitted to review and approve an
application over the telephone with an applicant. The applicant would not lie on the application
regarding approval by the prosecutor. The verbal authority to indicate approval is the equivalent of

signing the application.

We ask that the Court make this change in the proposed rules. Such a change will improve the

|

[P e ——————

Robert M. A. Johnson, Anoka County Attorney
President, Minnesot&/County Attorneys Association
325 E. Main Street, Anoka, MN 55303

Attorney License No. 51834

system of justice and result in appropriate detention.




FORM 44

STATE OF MINNESOTA COUNTY OF DISTRICT COURT

APPLICATION FOR JUDICIAL DETERMINATION
OF PROBABLE CAUSE TO DETAIN

Name of Arrestee:

Date of Birth: Present Location:

Arresting Agency: CN #:
Date of Arrest: Time of Arrest:

Offense(s):

Facts constituting probable cause to believe a crime was committed and arrestee committed it:

Yes No  Was a prior application for probable cause to detain this person
submitted to the court? If so, explain:

I have contacted the prosecuting attorney who approved this Application for Judicial
Determination of Probable Cause to Detain.

I have attempted to contact the prosecuting attorney to approve this Application and
have been unable to do so for the following reasons:

The Complainant, being duly sworn, swears the above facts are true and correct to the best of
Complainant’s knowledge and belief and constitute probable cause to believe that the above-named
arrestee committed the offense(s) described herein.

Complainant’s Signature:
Agency: Time:

Subscribed and sworn to before me this day of , 19

Judge, Judicial Officer, Clerk or Notary Public

APPROVAL OF PROSECUTING ATTORNEY

, being duly authorized to prosecute the
offense(s) specified in the attached Application, hereby approves this Application for Judicial
Determination of Probable Cause to Detain.

Date and time:

(Signature)
Name
Office




OFFICE OF DAKOTA COUNTY ATTORNEY

JAMES C. BACKSTROM
COUNTY ATTORNEY

Dakota County Judicial Center Telephone .
1560 West Highway 55 (612) 438-4438
Hastings, Minnesota 55033 Charles A. Diemer, Chief Deputy

September 2, 1992

FREDERICK GRITTNER
CLERK OF APPELLATE COURT
245 JUDICIAL CENTER

25 CONSTITUTION AVE

ST PAUL MN 55155

Re: Hearing to Consider Proposed Amendment to Rule 4.03 of the
Minnesota Rules of Criminal Procedure
C1-84-2137

Dear Mr. Grittner:

Enclosed for filing is 12 copies of my written statements with
regard to the above hearing.

Very_ truly yours,

ot C- ﬁ;aclﬂﬁww

JAMES C. BACKSTROM
DAKOTA COUNTY ATTORNEY

JCB/sw
Encls.
Criminal Division Juvenile and Family Services Division Civil Division
Robert R. King, Jr., Head Donald E. Bruce, Head Karen A. Schaffer, Head
Director of Administration victim/witness Coordinator
Norma J. Zabel Patricia Ronken

L4 A
‘) An Equal Opportunity Employer &)



OFFICE OF DAKOTA COUNTY ATTORNEY

JAMES C. BACKSTROM
COUNTY ATTORNEY

Dakota County Judicial Center T@cphone
1560 West Highway 55 (612) 438-4438
Hastings. Minnesota 55033 Charles A. Diemer, Chief Deputy

September 2, 1992

MINNESOTA SUPREME COURT
MINNESOTA JUDICIAL CENTER
25 CONSTITUTION AVE

ST PAUL MN 55155-6102

i i
Re: Proposed Amendment to Rule 4 of the Minnesota Rules of
Criminal Procedure

Dear Chief Justice and Members of the Minnesota Supreme Court:

I would 1like to express two concerns I have regarding the
proposal to amend Rule 4 by adding Rule 4.03, Subd. 3 and 4 to
the Minnesota Rules of Criminal Procedure. First, I do not
believe that there is a need in all cases for the prosecuting
authority to pre-approve a request by law enforcement to have a
judge determine probable cause to hold a person more than 48
hours. During the last year, law enforcement officers in Dakota
County have been submitting written or telephonic requests for
probable cause determinations without prosecutorial approval in
most cases. On occasion, law enforcement officers contact a
prosecutor for advice if special problems arise. If the purpose
for this proposal ‘is a general concern about law enforcement
officers abusing the power of arrest, such a concern is
unfounded. Law enforcement officers in Minnesota receive
extensive ongoing training regarding all aspects of criminal law
and procedure. During the last year, we are not aware of any
problems which occurred regarding 1law enforcement officers
abusing the 48 hour rule. '

The requirement for prosecutorial approval in all cases will be
time consuming for law enforcement officers and more costly to
taxpayers. Every increase in the time it takes for an officer to
process an individual case increases the time the police officer
is not on the street investigating other crimes or protecting the
public safety. 1In addition, increased prosecution costs to both
county and city government will result by this proposed rule.

All c1ty attorneys in Dakota County are on a contract basis and
are essentially part -time. Additional hours of time by city
attorneys for review of 48 hour requests will mean additional
prosecution costs to the city. I anticipate higher costs for my
office as well because of the need to establish after hours on-
call availability of prosecutors to handle these 48 hour probable
cause determinations. I realize that some prosecutors may wish
to be involved in making the decision to continue to detain an

Criminal Division Juvenile and Family Services Division Civil Division
Robert R. King. Jr., Head Donald E. Bruce, Head Karen A. Schaffer, Head

Director of Administration Victim/witness Coordinator
Norma J. Zabel Patricia Ronken

‘; An Equal Opportunity Employer B8 (D)




Supreme Court
September 2, 1992
Page 2

individual after their initial arrest. There is, however, no
constitutional requirement that this occur, and it is my personal
belief that prosecutorial review at this stage in most cases is
unnecessary. Judges are fully capable of insuring the protection
of an individual’s constitutional rights in making an initial
probable cause determination. Therefore, I request that the
Rules of Criminal Procedure do not mandate prosecutorial approval
of probable cause 48 hour holds but rather leave this to the
discretion of the prosecutor, police officers or the court in
cases where it may be necessary. Language which could accomplish
this is as follows:

Subd. 3. Prosecuting Attorney. Ne--reguest---for

determination-of-preobable-cause-may-proceed-witheut-the
approval;—-im-writing-or--oreldy--eomnr-the-record---c£-the
preoseeuting-attorney-autherized-to-preosecute-the-matter
inveived;-—-untess---the--shudge —-er---judicial---efficer
reviewing-preobable-cause-certifies -Hr-writing-that-the
preseeuting---attorney----is---unavailakdle——-—-and---the
determinatien—ef—f&f&m&ﬂfrfxnﬁxr1&uﬁ£ﬁ%ﬂm&é~be-deiayedr
The prosecuting attorney authorized to prosecute the
matter involved need not be contacted .prior to
submitting the determination of probable cause to the
Court, unless otherwise required by the prosecuting
attorney or if deemed necessary by the bperson
requesting a probable cause determination or the Court.
The person_ regquesting a probable cause determination
shall advise the reviewing judge or judicial officer of
whether the prosecuting attorney has been contacted
and, if so, what the prosecuting attorney’s
recommendation is concerning continued detention of the
berson arrested. A prosecuting attorney may notifv the
Court that prior approval of the prosecuting attorney
is necessary on any request for determination of
probable cause, in which event the Court may not make a
finding of probable cause without such approval, either
in writing, orally on the record or by affirmation of
the person requesting a probable cause determination,
unless the judge or judicial officer reviewing probable
cause certifies in writing that the prosecuting
‘attorney is unavailable and the determination of
probable cause should not be delaved. If, in the
discretion of the prosecuting attorney, a complaint
complying with Rule 2 is obtained within the time limit
provided by this rule, it shall not be necessary to
obtain any further determination of probable cause
under this rule to justify continued detention of the
defendant.

A second area I am concerned with is the portion of proposed Rule
4.03, Subd. 4, concerning establishing bail at the time of
initial probable cause determination. My concern is that bail or
other conditions of release will be set by the court without the




Supreme Court
September 2, 1992
Page 3

court being fully apprised of all the relevant facts. Probable
cause determinations typically will be used on weekends when
corrections departments, bail evaluators, prosecutors, and
defense attorneys may not be available to inform the court of all
the relevant facts so that appropriate bail and/or conditions of
release may be set. Bail would only be an issue on serious
offenses because the suspect can bail out under the standard bail
schedule in effect for minor offenses. Serious offenses require
full participation by all the relevant participants in the
criminal justice system as to what the appropriate amount of bail
should be. In serious offenses, more time 1is needed for a
competent, complete bail hearing. In these cases, the actual
charge itself 1is a major factor in .establishing what the
appropriate amount of bail should be. It is not unconstitutional
to hold someone without bail until their first appearance
following formal charging at which time more information would be
available to aid the Court in making this determination.
Consequently, I believe this rule should be clarified to clearly
indicate that the Court has the option to hold a person without
bail until their first appearance after charging. Language which
could accomplish this is as follows:

Subd. 4. Determination. Upon the information
presented, the Court shall determine whether there is
probable cause to believe that an offense has been
committed and that the person arrested committed the
offense. If probable cause is found, the Court may set
bail or other conditions of release, or hold the

arrested person without bail until appearance pursuant
to Rule 4.02, or release the arrested person without

bail pursuant to Rule 6. If probable cause is not
found, the arrested ©person shall be released
immediately. The determination of the Court shall be

in writing and shall indicate whether probable cause
was found, and, if so, for what offense, whether oral
testimony was received concerning probable cause, and
the amount of any bail or other conditions of release
which the Court may have set. A written notice of the
Court’s determination shall be provided to the arrested
person forthwith.

Thank you for the opportunity to comment upon your proposed
criminal rule changes.

Very truly yours,

@C»A«MC-%&MW

JAMES C. BACKSTROM
DAKOTA COUNTY ATTORNEY

JCB/sw

admin/cor:supreme
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Stute of Minuesota APPECL’EE'TCE OF
Fifth Dudicial BDistrict & COURTS

D
September 2, 1992 SEP 8 1992

My, Frederick Grittner f:l
Clexrk of the Appellate Courts E'EE[)
245 Judicial Center

25 Constitution Avenue

gt. Paul, M¥ 55155

IN RE: Statement of Fifth Judicial pistrict Bench to the
Minnesota Supreme Court regarding the proposed amendment to tha

Rules of Criminal Procedure, specifically Rule 4.03, Probable
Cause Determination.

To the Honorable Court:

Following is the written statement of the Fifth District Bench

regarding the proposed amendments to Criminal Rules by the
addition of Rule 4.03 in response to Qant!.¥£IBé¥E£§£ds_!&
Mchaughlin, 111 8.Ct. 1661 (1991). This position was taken

following a review of the notice and proposed rule as published

in Finance and Commerce July 3, 1992 and upon vote by the members
of the Fifth Distrxict Pench at a speclal meeting.

Pirst, the proposed Rule 4.03, 8Subkd. 1, talka about a probabhle
cause determination without "unnecessary" delay. Minnesots Rules
of Criminal Procedure 4.02, Subd. 5 (1), likewise gpeaks Of
without "wnnecessary? delay. The case speaks of
"unreagonable® dela{. Congistency in terminology betwesn Subd. 1
of proposed Rule 4.03 and the Molaughlin case may well be more
important that coneistency between Subd, ) of the proposed rule
and Rule 4.02, Subd, 5 (1). The commwents to the new proposed
rule actually cote from the case and define by
example "unreasonable delay¥. Unreasonable delay may best serve
the purposa by being defined in the body of Rule 4.03, Subd, 1,
to show that delay for purposes of gathering additional evidence
to justit{ the arrest or delay motivated by ill will against the
arrested individual or delay for delay’s sake will not protect
the arresting agency from any claims.

The mgnggghlig case does not provide for a mandatory release of
the Defendant if the probable cause determination is not made

within 48 bhours, It, rather, shifts the burden to the government
to demonstrate the existence of & bona £lde emergency or other
extraordinary circumstance, In that regard, it is suggested that
Rule 34.02 of Minnegota Rules of Criminal Procedure be congidered
wherein any time period could be enlarged without absolute
necassity of release.

H2ONLC A3IHD ITIYHSNWI "TOAD SEIET IdNA Ze—b —~d3S
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BEP- 4-82 FRI 13:32 CUTTONWUUD CUUNTY FAX NO, bUTE311420 bou2

The next area to ba agdressed is tdat of prosecutor approval,
Under proposed Rulé 4.03, Bubd. 3, such requivement ie set forth
with provision that tha Court can determine that the
prosecuting attorney is unavailable and that the matter should
proceed without delay for determination of probable cause. The
prosacutore in the uatrggolitan area may well ba on call during
the 11!:61{ weekend periods when a 48-houx probable taunse
detexmination is nacessary. In the out-state areas, especially,
it may be unclear who the cgrosemtor is, In addition, the ismue
ag o what smount of gearching a law cnforoement officer must 4o
to £ind the prosecutor ic funavailable® may arise, Recause thig
rule and the MoLaughlin cage apply to all warrantless arrests,
i.e., wisdemeanor, gross misdensanor and falony, there are a
myriad of jurisdictions and small c¢ity prosecutors who may well
he from sowe distance that are either not cq:li’gped or {11-
equipped to have an activa participation in S process without
undue dela)[. The Fifth District ourrently furnishes faxes for
the judges? homes, Perhaps the next step necessary would be to
furnish faxes to the prosecutors’ residences for compliance with
the requirements. (Xt will be noted later that a one-page
document with police yeports attached be the sum and substance of
the process, rather than four pages of fuorma, plus police
reports, under the proposed rule.)

The recommendation of the Fifth District iz that the raguirewment
that tha prosacutor approve be elinminated. It may be important
to acknowledge that the involvement of tha prosecutor would da
discretionary, and the prosecutor could give directive to the law

enforcement agencies in thelr jurizdiction as to when and if they
wanted such involvement,

Next, Attachment *A", sntitled Probgble Caunge Affidavit and
Judicia) Determination, is suggested as a substitute for the
proposed Forms 44, A5 and 46. Under the Probable Causc Affidavit
ortion, if it is daomed ncoessary that an affirmative statement
a nade regaxding earlier npg ication, some could be added as
Paragraph No. 6 of the attached form to read as follows:

g, There was/was not a prior application for
probable cause to detain this person submitted
to the Court,

If so, explain,

on

In the Judiaial Detexmination poxtion, if probable cause isg
found, the paragraph sets forth the authorizations that the
detaining agency has, inoluding the ability to release pursuant
to Rula € of tha Rulées of Criminal Procedura. In that sawe
paragrapn, aven though does not requixe same, if it iz
deemed appropriate to provide for notice to tha arrastes of tha
Judicial Determination as provided in the last sentenca of Subd.
4 of propoccd Rule 4,03, the language could be added to the last
sentence of that paragraph of the attached form to xoad us
followas:

=2 " d4d BOANLS A3IHD TTIYHSHYW "03D SIS Idd 26— —d3sS
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SEP- 4-92 FRI 13:32 COTTONWOUD COUNTY FAX NU. bU{BS11409 F. us

ST o e gy s b fentitnd o e
riif or agen arre age
and the acrestes Sorthiith. ® g agency,

For purposes of a vecord of providing notice to the arresteeé the
IX

ﬁg?ilowi.nq language <¢ould ba added on the bottom of Attachme
g

mpate and Tise Notice Givens
Name of Person Giving Notice: 5

Although there was no copy of the tixst page of Form 45 published
in the July 3, 19492 Pinanca and Commexce, it appears as though
tha sacond page of Form 45 was iished along with Form 44 und
46. The proposéd Foxn 46, entitled Notice of Judicial
Dotermination of Probable Cause to Datain, in the preface as to
the actione of tha Judge, uses the words #,.. probable cause to
detain you further pen ing your first court agpaaxance. o, and
in the determination itself, Form 46 states, ¥pending your
appearance in eourt...%, That language appears to overiook the
posaibility that the probable cause determination may be combined
with the first court appeaxance; and, furthér, overlooks that tha
detainee nay be releasgd under othey provisions of tha Criminal
Rules of Procedurs by the detain agem{ prozecutor, or a
udge. PFurthermore, the actual determina fon in Form 45, which
s the Courxt’/s Order, uses the following lumguages

"It is her ordered that paid arrestee be
detained subject to the requirements of the
Minnesota Rules of Crinminal Procedure and
further Order of this Court.®

The determinationgs made by the Court and the notice to the
arrestee ag to those determinations should be consistent, and

that would certainly be acaomplished by using the one-page formab
without multiple applications, orders and notices.

It e mswuwly requested that the above comments and input be
ponsidered by the Court in determining tha language and content
of the proposed Améndment by adding Zulae 4.03 and the forms that
will be promilgated thexeby.

Respecstfully submitted,

rir%l platrict Ben

by George A. Marshall
Chief Judge

Enc.
¢et  Suprems Court ~ 12 copies

e "o FADCNL JIATIHD TTTIPHSHYW "o3n PREIRT INMAd TE—F —dIS




) AL LALIIMISN
STATE OF MINNESQTA IN DISTRICT COURT
COUNTY QF — FIFTH JUDICIAL DISTRICT
State of Minnesota, PROBABLE CAUSE AFFIDAVIT
AND JUDICIAL DETERMINATION
Plaintiff,
vs.
s CN¢
Name of Arrestee Defandant.

Under oath | state as follows:

1. | have reviewed all the files and records in this case.
2. The defendant wag arrested without 3 warrant an at

GAIE
3., | belleve probable cause exists that the defendant committed the following offensels):
Offensels) and Statute Numbers:

4, | b'e_lieve th:: defendant committed the offensels) because of the attached pages of
olice reports.
5. frequestpthat the court make a probable causa determination that the defendant may be
continued In custody pending further proceedings.

Subscribed and sworn befora me on:
Date:

Affiant Title

Judge/Notary Public

Raviewed and approved by: Time:

| have reviewed the probable cause statement set farth by the arresting officer.

{ 1 find ?robable cause to belleve that a crime was committed and that the defendant committed
the crime based on the attached palice rerorts and dirgot that the defendant may be held in
¢ustody pending further proceedings in this matter, subject to the requirements gf Minnesota
Rules of Criminal Procedure, The atresting agency shall natify the office of the Court
Administrator and/ot the County Attorney the morning of the fist day Court is in session to
arcange a court appearance. A copy of this Order shall be furnished to the Sheriff and to the
areesting agency.

| 1 | find no probable csuse to have existed for this arrast and direct that the defondant bae released
from custody. .

Date: BY THE COURT:

Time:

) Judge of District Court
This proceeding was held: { 1in person

{ 1 by BAX { 1 by telephone

NOTE: ~If tha proceecin was by telaphona, this docurnent must ba eithar signed and returned by
fax or presented for the Court’s confirmatory signatura within 2 reguler business days.

d fiemed In person on; By
Order confir ) —Bare Judge of District Court
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GEORGE MARSHALL
CHIEF JUDGE

OFFICE GF
PPELLATE COURTE

SEP 0 81992

FILED

FIFTH JUDICIAL DISTRICT
LYON COUNTY COURTHOUSE
MARSHALL, MINNESOTA
66258

September 4, 1992

Hon. A. M. Keith

Chief Justice
Minnesota Supreme Court
25 Constitution Avenue
St. Paul, MN 55155

RE: Criminal Rule 4.03
Dear Sandy:

By separate cover, we are sending you a position of the
Fifth Judicial District Court opposing the proposed Rule
change as recommended by the Supreme Court Advisory
Committee on the Rules of Criminal Procedure. I thought
I could summarize the two major portions which we oppose.

First of all, we adopted a one-page Probable Cause
Affidavit and Judicial Determination form in the Fifth
Judicial District which we have been using successfully
without any problem since the U.S. Supreme Court issued
the order of County of Riverside v. McLaughlin. We do
not want to replace our version by the three or four
pages required by the proposed Rule.

Secondly, we do not wish the mandatory requirement
involving the prosecutor in every requested detention.
Misdemeanor prosecution within a municipality is handled
by a city attorney. 1In almost every case, the defendant
is arrested and appears in court the following Monday or
Tuesday with or without an attorney and enters a plea of
guilty. Most prosecutors are not involved in the
prosecutJOn unless a not guilty plea is entered or a
demand is made for a formal complaint. Most small town
attorneys are paid by their municipalities on an hourly
rate. The proposed Rule is going to increase cost of
prosecution greatly to the small mun1c1pa11ty

FAX: (507) 532-3411
PHONE: (507) 537-6740



Page 2
September 4, 1992

Let me give you an example from Lyon County. Garvin is
a city with a population with about 400 people about 18
miles south of Marshall. Its part-time prosecutor is an
attorney that lives on a farm in the Russell, Minnesota,
area which is about the same distance west of Marshall.
The attorney's law office is at Tyler in Lincoln County
which is about 30 miles southwest of Marshall. This
attorney should not be required to be on duty every
weekend and have the travel involved between the
different locations. As a rule, a person arrested in
Garvin would be transported to the Lyon County Law
Enforcement Center in Marshall so the offense would occur
in Garvin, the defendant would be in Marshall, the
attorney would be on a farm by Russell with his law
office in Tyler. Nor do I feel that the requirement
should then require that the review be made by a County
Attorney who would be making binding decisions affecting

the municipality which is represented by a different
attorney.

In conclusion, the Fifth Judicial District promptly
adopted a form and procedure, a copy of which is

attached, and our system works very well. We just wish
to be left alone.

With best wishes,
GeoféifﬁQQShall

Judge of District Court
GM:jc

Enclosure

cc: Justice Gardebring
Frederick Grittner



ATTACHMENT A
STATE OF MINNESOTA IN DISTRICT COURT

3 COUNTY.OF . FIFTH JUDICIAL DISTRICT
St;te of Minnesota, PROBABLE CAUSE AFFIDAVIT
AND JUDICIAL DETERMINATION
Plaintiff,
VS,
. CN#
Name of Arrestee Detfendant.

PROBABLE CAUSE AFFIDAVIT

Under oath | state as follows:

1. | have reviewed all the files and records in this case.
2. The defendant was arrested without a warrant on at
DATE TIME
3. | believe probable cause exists that the defendant committed the following offense(s):
Offense(s) and Statute Numbers:
4. | believe the defendant committed the offense(s) because of the attached pages of

police reports. .

5. 1 request that the court make a probable cause determination that the defendant may be
continued in custody pending further proceedings.

Subscribed and sworn before me on:

Date:

Affiant Title

Judge/Notary Public

PROSECUTOR’S REVIEW - IF NEEDED

Date:
Reviewed and approved by: Time:

JUDICIAL DETERMINATION OF PROBABLE CAUSE TO DETAIN

| have reviewed the probable cause statement set forth by the arresting officer.

[ 1 Ifind probable cause to believe that a crime was committed and that the defendant committed
the crime based on the attached police reports and direct that the defendant may be held in
custody pending further proceedings in this matter, subject to the requirements of Minnesota
Rules of Criminal Pracedure. The arresting agency shall notify the office of the Court
Administrator and/oc the County Attorney the morning of the first day Court is in session tg
arrange a court appearance. A copy of this Order shall be furnished to the Sheriff and to the
arresting agency.

[ 1 I find no probable cause to have existed for this arrest and direct that the defendant be released
from custody. .

Date: BY THE COURT:
Time:
Judge of District Court
This proceeding was held: [ ] in person
[ ] by FAX [ 1 by telephone
NOTE: if the proceeding was by telephone, this document must be sither signed and returned by

fax or presented for the Court’s confirmatory signature within 2 regular business days.

Order confirmed in person on: By
Date Judge of District Court




MicHAEL O. FREEMAN
COUNTY ATTORNEY

(612) 348-5550
T.D.D. (612) 348-6015

OFrFICcE OF THE HENNEPIN COUNTY ATTORNEY
2000 GOVERNMENT CENTER
MINNEAPOLIS, MINNESOTA 55487

Minnesota Supreme Court
c/o Frederick Grittner
Clerk of the Appellate Courts

September 3, 1992

245 Judicial Center ppors FICE OF
25 Constitution Avenue South A 'HJATECOUHTS
St. Paul, Minnesota 55155 SED()s 1992
! 1
RE: Proposed Amendments to Rule 4.03 kfi&gmgj

Dear Members of the Court:

Pursuant to Supreme Court Order No. C1-84-2137, I hereby
request permission to appear and make comments regarding the
proposed amendments to Rule 4.03 of the Rules of Criminal

Procedure.

DHM:al

Respectfully submitted,

MICHAEL O. FREEMAN
Hennepin County Attorney

DANIEL HW

Assistant County Attorney
Chief, Adult Prosecution Div.

HENNEPIN COUNTY IS AN AFFIRMATIVE ACTION EMPLOYER




(612) 348-5550
T.D.D. (612) 348-6015

MicHAEL O. FREEMAN
COUNTY ATTORNEY

OFFICE OF THE HENNEPIN COUNTY ATTORNEY
2000 GOovERNMENT CENTER
MINNEAPOLIS, MINNESOTA 55487

September 3, 1992

Minnesota Supreme Court
c/o Frederick Grittner
Clerk of the Appellate Courts

245 Judicial Center AﬁpguizgggF

25 Constitution Avenue South "“”‘WTCOUQTg

St. Paul, Minnesota 55155 SEP()Q 199 £
2

RE: Proposed Amendments to Rule 4.03

Pursuant to Supreme Court Order No. C1-84-2137, I wish to make
the following written statement to the Minnesota Supreme Court
regarding the recommendations of the Supreme Court Advisory
Committee on the Rules of Criminal Procedure.

Dear Members of the Court:

1. The Oath Requirement.

The requirement that peace officers sign under oath is
unnecessary, expensive, and burdensome. Therefore, I
recommend that the requirement for such a signature under
oath be eliminated.

2. Bail Review.

Additionally, the portion of the rules that permit the judge
to review and/or set bail is unnecessary and inadvisable at
this stage of the proceedings. Since no formal charges have
been issued and since there is very little information about
the crime or the arrestee, the judge should not be encouraged
to conduct a bail proceeding. The likelihood is that any
decision emanating from this proceeding will be ill advised
and will permit some offenders to be released who are either
dangerous to the public or likely to flee.

Thank you for the opportunity to be heard.
Respectfully submitted,

MICHAEL O. FREEMAN
Hennepin County Attorney

DANIEL H. MABLEY

Assistant County Attorney

Chief, Adult Prosecution Div.
DHM:al

HENNEPIN COUNTY IS AN AFFIRMATIVE ACTION EMPLOYER




OFFICE OF WASHINGTON COUNTY ATTORNEY

q RICHARD

Washington County Government Center
14900 61st Street North — P.O. Box 6
Stillwater, MN 55082-0006

August 26, 1992

Frederick K. Grittner
Clerk of Appellate Courts
245 Judicial Center

25 Constitution Avenue
st. Paul, MN 55155

RE: Supreme Court Advisory Committee’s Proposed Amendments
Regarding County of Riverside v. McLaughlin

Dear Mr. Grittner:

The proposed rule changes to be addressed at the hearing on
September 10 were reviewed and discussed within our office and we
would 1like to make the following observations for your
consideration.

It is our feeling that the proposed rule goes farther than is
necessary to meet the mandates of Riverside. Our understanding of
Riverside, which is a civil case, is that after 48 hours the
detention of an arrestee is presumed unreasonable and the burden
shifts to the government to demonstrate the reasonableness thereof.
Therefore, it would seem unnecessary to mandate that any person who
had been held for a period of 48 hours would automatically be
released in every situation if a probable cause determination had
not been made. At a minimum, there should be some ability for the
government to request an extension. This would be consistent with
the present practice under the 36-hour rule.

Likewise, it does not seem that the Riverside case would require a
written or oral request on the record by a prosecuting attorney in
order for the court to determine probable cause, or that a written
notice be provided to the arrested person of such a probable cause

determination.
Sincerely,
CFFICE OF
ATPELLATE COURTS RICHARD M. ARNEY, COUNTY ATTORNEY

AUG 2 8 1992 M A

FiLeD

Assistant County Attorney

(612) 430-6115
RJIM:jb

Administration Division Civil Division Criminal/Juvenile Divisions Social Services Division Victim/Witness Division Facsimile Machine
{612) 430-6115 (612) 430-6116 (612) 430-6115 (612) 430-6117 (612) 430-6115 (612) 430-6155

Affirmative Action/Equal Opportunity Employer

L 20)
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LAW OFFICES

WURST, PEARSON, LARSON, UNDERWOOD & MERTZ

A PARTNERSHIP INCLUDING PROFESSIONAL ASSOCIATIONS

OO FIRST BANK PLACE WEST

A. THOMAS WURST, P.A. MINNEAPOLIS, MINNESOTA 55402 TELEPHONE
CURTIS A, PEARSON, P.A. (612) 338-4200
JAMES D. LARSON, P.A, August 28, 1992

FAX NUMBER

THOMAS F. UNDERWOOD, P.A, (612) 338-2625

CraiG M, MERTZ
ROGER J. FELLOWS

Minnesota Supreme Court

c/o Frederick CGrittner

Clerk of the Appellate Courts
245 Judicial Center

25 Constitution Avenue

St. Paul MN 55155

Dear Members of the Court:

Pursuant to Supreme Court Order #Cl1-84-2137, we wish to present
this written statement to the Minnesota Supreme Court regarding the
recommendation of the Supreme Court Advisory Committee on Rules of Criminal
Procedure to Amend Rule 4.03 of the Minnesota Rules of Criminal Procedure.

RESOLVED:

The Hennepin County Suburban Prosecutors' Association is opposed
to the proposed rule requiring a peace officer's signature to be under oath
for the purpose of obtaining a 48 hour hold probable cause determination.

Such a requirement would create undue burden and delay in many
police departments.

On behalf of the Hennepin County Suburban Prosecutors, we
respectfully request that the oath requirement proposed in Rule 4.03 (Subd.
2) of the Minnesota Rules of Criminal Procedure be eliminated.

Further, the Hennepin County Suburban Prosecutors authorize Mr.
Dan Mabley of the Hennepin County Attorney's office to make any oral or

written presentation he sees fit to make related to this issue on our
behalf.

Resolution passed unanimously at the August 20, 1992, meeting of
the Hennepin County Suburban Prosecutors' Association.

On Behalf of the Hennepin
County Suburban Prosecutors'
Association
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Nistrict Court of Winnesota

NINTH JUDICIAL DISTRICT

CHAMBERS OF JUDGE JOHN A. SPELLACY/COURTHOUSE/ P. 0. BOX 237/GRAND RAPIDS, MINN. 55744

July 3, 1992 OFFICE (™
APPELLATE COURTS

Minnesota Supreme Court JuLg 1992

Clerk of Appellate Courts

245 Judicial Center F"_ED
25 Constitution Avenue

St. Paul, MN 55155

RE: Proposed Amendment to Rule 4.03, R. Crim. Proc.

Dear Sir: Cl-84-9d137

I strongly protest the proposed change of Rule 4.03 as con-
tained in the July 3, 1992 issue of Finance and Commerce.
There is absolutely no need for the officer's report to be
under oath nor is there any need for the county attorney to
become involved. To impose these additional requirements
would make the procedure more complicated than a probable
cause hearing under State v. Florence, 306 Mn. 442, 239
Nw2d 892 (1976).

The procedure should be relatively simple. 1In Itasca County
we require that the officer fill out a detailed probable
cause report in his own handwriting and that he sign it

when the arrestee is booked into the jail. He is seen the
next day by myself or another judge if I am not available.

I go into the jail each Saturday and Sunday when I am not
out of town. Today, which is a holiday in Itasca County, I
went to the jail and processed three persons detained. I
will do the same thing tomorrow and Sunday. If the officer's
report shows probable cause for the arrest without a warrant,
I make a finding of probable cause using the enclosed form.

I am also enclosing a copy of the officer's report form.

It is utterly impractical and unnecessary for the officer

to make any attempt to contact the county attorney since the
man is going to be seen by a judge within the 48 hour man-
dated period. There is likewise no need for the officer's
report to be under oath. To engraft that requirement goes
substantially beyond the McLaughlin decision and would require
a notary public to be in the jail at all times. The alter-
native of having the officer go back to the jail when the
judge arrives is cumbersome and quite ridiculous.




Minnesota Supreme Court
July 3, 1992
Page 2

I do hope and trust for the sake of the officers, prosecutors,
trial judges, jailers, and most of all, the arrestees, that we
will not over-react and unnecessarily complicate the McLaughlin
appearance.

Sincerely yours,

JAS:1d

cc: Hon. A. M. Keith




FINDING OF PROBABLE CAUSE AND ORDER FOR DETENTION

FROM THE ATTACHED COMPULSORY DESCRIPTIVE REPORT (AND THE FOLLOWING
SUPPLEMENTAL SWORN TESTIMONY) :
{ ] None

I have determined probable cause exists to detain the above-named
arrestee. It is hereby ordered that the above-named arrestee be
detained subject to the requirements of Minnesota Rules of
Criminal Procedure and further order of this Court.

JUDICIAL OFFICER:

DATE: TIME:

This proceeding was held: [ ] in person [ 1 telephonically
‘ [ ] by messenger

NOTE: IF PROCEEDING WAS TELEPHONIC, THIS DOCUMENT MUST BE EITHER
SIGNED AND RETURNED BY FAX OR PRESENTED FOR THE COURT'S
CONFIRMATORY SIGNATURE WITHIN TWO (2) REGULAR BUSINESS DAYS.

Order confirmed in person on (date):

COMPLAINANT, PLEASE NOTE: [ ] Jail Notified of Probable Cause to
Detain



CHARGING/TICKET INFORMATION

OFFENDER'S NAME: Originating Case No.

DOB: Address:

ALLEGED VIOLATIONS:

DATE OF ARREST: TIME:

DATE OF OFFENSE: TIME:

Officer/Agency:
In Detox In Custody DID YOU ATTACH: '45 Officer Notes
Misdemeanor Gross Misdemeanor Felony ‘
Adult Juvenile (Also Complete Juvenile Information on Reverse Side)

COMPULSORY DESCRIPTIVE REPORT REQUIRED: (Probable Cause for Detention)

Fact constituting'prdbable cause to believe a crime/violation was committed and
arrestee/offender committed it:

The Complainant, being duly sworn, swears the above facts are true and correct

to the best of his knowledge and belief and constitute probable cause to believe
the above-named arrestee/offender committed the offense(s)/violation(s) described
herein.

Complainant's Signature: Badge #:
Date: Time:
Subscribed and Sworn to before me this day of , 19

Notary Public
VICTIM INFORMATION

Name: Phone No.

Address:

Restitution Amount:
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ALLAN HART CAPLAN 8 ASSOCIATES,P.A.
Ll Foree
525 LUMBER EXCHANGE BUILDING
10 SOUTH 5TH STREET
MINNEAPOLIS, MINNESOTA 55402

(612) 341-4570
July 30, 1992 ORgy .
APPEL La ;l(;r Or
COURy,
6 3 1995

Mr. Fred Grittner

Clerk of the Appellate Court F i& E @

245 Judicial Center

25 Constitution Avenue
St. Paul, Minnesota 55155

Re: Proposed Rule 4.03, Minn. R. Crim. Proc.

. Ci- 84- Q137
Dear Mr. Grittner:

I wish to make a brief written comment about the newly proposed Rule 4.03 of the
Minn. R. Crim. Proc., thus enclosed are twelve copies of this letter pursuant to the Order
of the Chief Justice, dated June 23, 1992.

| am a criminal defense attorney. | was a prosecutor for 9 years and have been
defending for over 5 years.

My only comment is to suggest clearer terminology for Rule 4.03, Subd. 3. The
proposed language, relevant to my comment, reads:

If, in the discretion of the prosecuting attorney, a complaint complying with
Rule 2 is obtained within the time limit provided by this rule, it shall not be
necessary to obtain any further determination of probable cause under this
rule to justify continued detention of the defendant. [Emphasis added.]

| am assuming that the emphasized language--"is obtained"--is intended to cover
the situation where a judge has signed the complaint, with its attendant finding of
probable cause, and that the language does not substitute the mere drafting of a
complaint by the prosecutor for judicial review of probable cause. If that is correct, |




Mr. Fred Grittner
Page 2
July 30, 1992

respectfully suggest a change from "is obtained” to language that makes it clear that the
alternative to the judicial review envisioned by Subd. 1 is a complaint which complies with
Rule 2, reviewed and approved by a judge.

Perhaps Rule 2 can be read to mean that in order for any complaint to be in
compliance with said rule, it must be signed by or at least "made upon oath before a
judge or judicial officer" (Rule 2.01), but the language proposed and the comment on that
provision do not make it clear what is meant by allowing the prosecutor to "obtain" a
complaint. Under Rule 2.01, a complaint is defined in the first sentence without reference
to whether or not it has been reviewed by a judge or judicial officer. Thus, one could,
arguably, "obtain" a "complaint” in compliance with Rule 2 without having yet gone to a
judge or judicial officer for approval. The phrase "obtaining a complaint” is not a legally
defined term in the rules, so far as this writer can see.

Thus, it is suggested that the new rule make clear that the alternative to the new
probable cause determination within 48 hours is the review and approval of a complaint
in compliance with Rule 2, by a judge or judicial officer.

Thank you for your kind consideration to this matter.

Yours very truly,

ALLAN H. CAP & ASSOCIATES, P.A.

JBR/kt
Enclosure
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